
RECE~VED
BEFORE THE POLLUTION CONTROL BOARD

OF THE STATE OF ILLINOIS ~ 2004

WEI ENTERPRISES,
~. ~LI~4~

POLTiC~CONTROL BOARD

)
Petitioner, )

vs. ) PCBNo. 04-22
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 5. SecondStreet,Suite402
Springfield, IL 62704

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of Legal Counsel
1021 North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with the office of the Clerk of

the Pollution ControlBoardaMotion to Reconsider,a copyof which is herewith

serveduponyou.

Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618)244-1788

Wei
Attorney for
Petitioner



CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on December30, 2003,

I servedtrue andcorrectcopiesof a Motion to Reconsider,by placingtrue and

correctcopiesin properlysealedandaddressedenvelopesandby depositingsaid

sealedenvelopesin a U.S.mail dropbox locatedwithin Mt. Vernon,Iffinois, with

sufficient Certified Mail postageaffixed thereto,uponthefollowing namedpersons:

Dorothy M. Gunn,Clerk JohnJ.Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of Legal Counsel
Suite 11-500 1021North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 S. SecondStreet,Suite 402
Springfield, IL 62704

//~~/j~
/Curtis W. Marti~’~.ttorneyfor( Petitioner,W~ji~nterprises



RECE~VED

BEFORE THE POLLUTION CONTROL BOARD’JAN 52004
OF THE STATE OF ILLINOIS POW.mON CONTROL BOARD

WEI ENTERPRISES, )
)

- Petitioner, )
)

vs. ) PCBNo. 04-22
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION TO RECONSIDER

NOW COMES thePetitioner,Wei Enterprises,(“Wei”), by oneof its

attorneys,Curtis W. Martin of Shaw& Martin, P.C., and, for its Motion to

Reconsider,pursuantto 35 Ill. Adm. Code 101.520,statesasfollows:

1. On July 15, 2003, theAgency issueda Final Decisionto Wei.

2. On July 16, 2003,Wei madea written requestto theAgencyfor an

extensionof time by which to file a Petitionfor reviewto ninety days.

3. OnAugust 15, 2003, theAgencyjoined in Wei’s requestthat the Board

extendthethirty-five dayperiodfor filing a Petitionto ninety days.

4. As a resultof thepartiestimely filing thejoint requestto extendthe 35

dayperiodwithin which Wei could appealtheAgency’sJuly 15, 2003 Final

Decision,the Illinois Pollution ControlBoard (“Board”) enteredan Orderon

September4, 2003extendingthe appealperiodto November17, 2003,exactly 125

daysfrom the dateof theAgency’sFinal Decision,but did not notify Weiof the

entryof this Order.



5. OnNovember18, 2003,Wei sentits Petitionfor Reviewof Final

AgencyLeakingUndergroundStorageTankDecisionby the UnitedStatesMail for

filing with theBoardwhich wasreceivedby theBoardon November21, 2003.

6. On December4, 2003, theBoard enteredan Orderfinding it lacked

jurisdiction in this matterbecausethePetitionwasfiled afterthe endof the

extensionperiodspecifiedin the Board’sSeptember4, 2003 Orderanddismissing

the caseandclosingthe docket.

7. 35 Ill. Adm. Code 105.406providesin partthat ajoint requestto

extendthe 35 dayperiodwithin which to file anappealextendsthe appealperiodto

a periodnot exceeding125 daysfrom thedateof serviceof theAgency’sFinal

Decision.

8. 35 Ill. Adm. Code 101.300(c)providesin part that in the caseof service

by registeredor certifiedmail, serviceis deemedcompleteon thedatespecifiedon

theregisteredor certifiedmail receipt,but suchpresumptioncanberebuttedby

properproof. -

9. 35 Ill. Adm. Code101.300(a)providesin part that thecomputationof

anyperiodof time prescribedin the Rulesofthe Board wifi beginwith thefirst

calendardayfollowing theday on which the act,eventor developmentoccursand

will run until thecloseof businesson the lastday.

10. 35 Ill. Adm. Code101.300(b)(2)providesin part that documentswill be

consideredfiled in conformancewith thefiling requirementsofthe Rulesof the

Boardif the documentis filed by U.S. Mail andthepostmarkdateprecedesthe

filing deadline.



11. On July 16, 2003, Wei, throughits consultant,UnitedScience

Industries,Inc. (“USI”) receivedthe Agency’sFinal Decision,asis morespecifically

setforth in theAffidavit attachedasExhibit A.

12. In thepresentcase,pursuantto 35 Ill. Adm. Code101.300(a),

101.300(c)and 105.406,Wei haduntil November19, 2003, the 125thday from July

17, 2003, the dayafterthe dateof serviceof theAgency’sFinalDecision,within

which to file its appeal. -

13. SinceWei’s Petition mustbe deemedto havebeentimely filed on

November18, 2003pursuantto theapplicableregulations,the Boardhas

jurisdiction of this matter.

14. The Board’sOrderof September4, 2003wasin contraventionofthe

regulationsandtheBoardshouldreconsiderits dismissalofWei’s Petition.

WHEREFORE,Petitioner,Wei Enterprises,praysthat this Court reconsider

its OrderenteredDecember4, 2003 dismissingtheabovecaseand closingthe

docket,takejurisdiction in this matter,andgrantPetitionersuchotherandfurther

relief asthe Boarddeemsjust andequitableunderthefactsandcircumstances.

Respectfullysubmitted,

SHAW & MARTIN, P.C.

By /~ 6J>~J
/Curtis W. Martin/Attorney for

/ WeiEnterprise , Petitioner



Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618)244-1788



BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

WEI ENTERPRISES, )
)

- Petitioner, )
)

vs. ) PCB No. 04-22
) (LJSTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

AFFIDAVIT

STATE OFILLINOIS )
) ss.

COUNTY OF JEFFERSON )

I, DuaneDoty, beingfirst duly sworn,on oathdeposeand’ state:

1. I havefirst handknowledgeof thefactsasallegedherein,andif called

to testify I couldcompetentlytestify to suchfacts.

2. I am theGeneralManagerfor UnitedScienceIndustries, Inc. (“USI”),

theenvironmentalconsultantfor Wei Enterprises(“Wei”) with regardto Wei’s

LeakingUndergroundStorageTankprojectlocatedat Shiloh, St. Clair County,

Illinois, andknownasIncidentNo. 982804.

3. Among my dutiesasGeneralManagerfor USI, I maintain therecords

createdduring thecourseof thework performedby USI ‘on behalfofWei.

4. It is USI’s ordinarycourseof businessto maintainrecordscreatedor

receivedby Wei or USI, includingAgencycorrespondence,during thecourseof the

work performedonbehalfof Wei.

EXHIBIT ~



5. My review oftheWei file maintainedby USI revealsthatWei andUSI

receivedtheAgencyletter datedJuly 15, 2003,which is the subjectofthe appealin

theabovecause,on July 16, 2003.

Affiant statesnothingfurther.

Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
MercantileBankBuilding, Suite 302
P. 0. Box 1789
Mt. Vernon,Illinois 62864
Telephone:(618)244-1788

Subscribedandsworn to beforemethis ~() — dayof. 2003.

Not7~blic

OFF1CI~LSEAL
CURTIS ~V,1~IART!N

~4Ot2(yPublic, Sta:e of Sinois
~y Commismo,’ Ex~ires~ ~b


